
November 4, 2015

Portland City Council
1220 SW Fourth Avenue
Portland, Oregon 97204

Re: Resolution 1157, Fossil Fuel Policy

Dear Portland City Council Members:

Collectively, the businesses and members of the undersigned organizations employ thousands of workers in
Portland and across the state.  The businesses and those they employ depend on the use of fossil fuels to
enable our economy and the everyday lives of residents in Portland and around Oregon.  This is not to say
prudent steps should not be taken to address climate change and ensure fuels are moved and stored safely;
this is an area where Portland businesses have led the way.

Clearly, the city has a role in reducing greenhouse gas emissions and it has been successful in doing so
through land use planning, increased density, providing transportation options and the like. However, the
binding resolution to oppose expansions of infrastructure that transport or store fossil fuels in or through the
city stretches beyond the city’s role in addressing climate change and goes far beyond the issue of creating a
fossil fuel export policy the city indicated was the original intent.

The haste with which this proposal was developed and made public does not adequately allow for an in-
depth response; however, serious objections arise related to process, legal authorities and potential
unintended consequences, some of which may actually hamper efforts to reduce greenhouse gas emissions
or achieve other city goals such as ensuring seismic resiliency.

We urge a NO vote on this sweeping, ill-developed resolution. The goal the city is seeking to address and
potential issues created by the proposed resolution have simply not been identified, analyzed and vetted
due to the haste and flawed process with which these policies were developed.

Process: The Bureau of Planning and Sustainability convened an advisory work group that met two times in
October.  The group was not asked to vote or come to consensus.  Little scoping, analysis or research was
presented to the work group beyond a list of other cities that have adopted resolutions, most of which are far
more limited than what is being proposed and in some cases have resulted in legal challenges.  Between the
initial meeting and the proposed resolution being made public a mere month passed, a wholly inadequate
amount of time to develop a policy with such potentially far-reaching ramifications not only for the city of
Portland but for the state as well.  In a city that prides itself on engaging stakeholders in meaningful process,
this is an example of a process gone terribly awry.  In fact, to say that there was any process or opportunity
for meaningful input at all would be inaccurate.

Legal Issues: The attached memorandum provides a brief description of the legal issues with the city’s
proposed resolution. The city is subjecting itself to potential legal challenges related to the Commerce
Clause of the U.S. Constitution, regulatory takings in violation of the Fifth Amendment to the U.S.
Constitution and inserts itself into arenas that are preempted by federal law. In addition to the legal issues
raised in the Stoel Rives memo, the City’s proposed ban on fossil fuel infrastructure would likely constitute a
moratorium under ORS 197.505 -197.540, and would likely be invalidated on that basis.



Unintended Consequences: Because of the lack of process and due diligence on the proposed ordinance,
there is no way to know what the impact will be or what potential unintended consequences may result.
These include:

 Whether the policy would limit additional infrastructure to provide redundant systems to improve the
city’s seismic resiliency.

 Whether the policy would limit new infrastructure for fuels such as compressed natural gas or other
bridge fuels that would reduce greenhouse gas emissions.

 Whether the policy would require opposition to new road or rail infrastructure to reduce congestion
and minimize air emissions.

 Whether the policy would have impacts on economic activity statewide given the location of fossil
fuel infrastructure that serves the entire state and cut off other communities in the state seeking to
grow from needed commodities moving on a common carrier.

 Whether the policy would limit the ability to add new jobs and support the city’s growing economy or,
in fact, act as a cap on economic activity.

 Undefined terms that leave little certainty – in this context, what is the meaning of “primary
purpose,” “infrastructure,” “transporting or storing,” “provision of service directly to end users,” etc.

 The types of code changes the city is directing the Bureau of Planning and Sustainability to
contemplate and whether they have the authority to act in this arena.

 Lack of clarity regarding clash of scope of City’s authority on Federal authority over rail transportation
and navigation in a federally authorized and maintained channel (term “adjacent water” in draft
resolution).

 Whether the policy allows the City to oppose projects outside its jurisdiction if they could lead to
infrastructure expansion or increased fossil fuel transportation through Portland.

 Whether the policy would result in businesses, in the normal course of business operations, to prove
an investment is within the provision allowing for improvements in safety and efficiency, or to directly
serve end users.

 Whether the policy would restrict new fossil fuel infrastructure intended for research and
development.
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